NZFOA Code of Practice
PF Olsen Ltd — Consultation

ELIMINATING DRUGS & ALCOHOL
FROM THE WORKPLACE
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It didn’t really happen — why not?
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» Legal uncertainty
* Mixed messages
» Listening/responding
»\Worker level — still
taking drugs!

»Employer level — not
managing this hazard!

»Manager level — no will,
business risk!
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Industry Log-jam...

* Implementation “patchy” at best —

* Leaders and leading companies ‘go out on
a limb’ — others left behind, creates issues.

* Industry wants/needs something with teeth
— C.O.P. the ‘benchmark for compliance’.

— recognises the need for one united front!
— Knows that it will need to ‘bite the bullet’!
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AC22/04 ARC 42/03 Alr NZ VS. CTU (6 unions)

* Accepted... "'The Employer has the right to
manage Its business as it sees fit..." (4)

 Employer not only ‘may but must monitor
employees for the purpose of ascertaining
whether they are or could be a cause of harm to
themselves or any other person...’ (247)

 Pre-employment testing ‘...not attacked’ (2, 252)
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AC22/04 ARC 42/03 Alr NZ VS. CTU (6 unions)

» Other forms of testing require... a
‘sufficiently proximate connection’ [close]
between the employee being impaired and
operational safety...” (252)

— For random testing In ‘'safety sensitive’ areas
but ‘'not across the board’
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AC22/04 ARC 42/03 Alr NZ VS. CTU (6 unions)

e There was no definition for term ‘Safety
Sensitive’

* The court noted... 'Few other employers in New
Zealand operate either on the same scale or Iin
the same specialised field as Air New Zealand.’

 Whether other businesses would demonstrate
similar ‘sensitivity’ would need to be tested!
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AC22/04 ARC 42/03 Alr NZ VS. CTU (6 unions)

* Noted...There are ‘key elements’ that must exist
to comply with the [law] courts findings...

— Establish a policy approach* that is consistent... fair.
— Ongoing awareness and education...
— Drugs tested for must be stipulated (incl. cut off)

— Testing in accordance with AS/NZS 4308 protocol.
« Documented chain of custody
 Privacy/confidentiality (Privacy Act)
« Donor consent and advice on their rights (Bill of Rights)

* The policy does not need to be part of an employment agreement or subject to an agreement negotiation process
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acz107 arcaanr MUNZ vs. TLNZ

* Accepted “...the work of TLNZ employees on
wharves around NZ is safety sensitive’

» Accepted ‘...a unilaterally determined D&A
policy/ methodology (one-sided), introduced
after appropriate consultation, is lawful in a
safety sensitive workplace

* Noted... The ‘instruction to comply’ is lawful

 Urine testing is lawful — saliva testing Is not
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